
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/WE/286/98/JM 

In the complaint between: 

 

Cedric Pearce Complainant 

 

and  

 

Braitex Pension Fund First Respondent 

Braitex Tensilon (Pty) Ltd Second Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

1. This is a complaint related to the complainant’s exclusion as a member of the first 

respondent on racial grounds for the first 9 years of his employment with the 

second respondent between 1 May 1981 and 28 February 1989.  The complainant 

alleges that the eligibility criteria for membership are racially discriminatory, that 

they should be set aside and that he should be granted appropriate compensation.  

 

2. The first respondent is a defined benefit pension fund registered under the Pension 

Funds Act of 1956.  The second respondent is the participating employer in the 

fund. 

 

3. The complainant was retrenched from his employment on 31 August 1998 after  

182 years of employment.  Despite commencing employment on 1 May 1981, the 

first time he was offered membership of a pension fund was on 1 March 1989.  The 

fund of which he became a member is the TEMB Group Pension Fund.  He has no 

complaint against this fund and his complaint is aimed only at the first respondent 
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and is based on the fact that he was prejudiced by being denied access to the first 

respondent on the basis of race. 

 

4. It would appear on the evidence placed before me that the only fund within the 

employer’s group of companies prior to March 1989 was the Braitex Pension Fund 

which came into existence with effect from 1 January 1963. The fund was open 

only to employees as defined.  The definition of employee then read: 

 
Employee shall mean any European and Asian person in the service of the employer 

otherwise than in a temporary capacity who devotes his full time to such service and shall 

include a full time director of the employer. 

 

5. The complainant was neither a “European” nor an “Asian” person. 

 

6. During the course of 1988 and 1989 (probably as a consequence of political and 

social change in South Africa), certain rule amendments were effected and the new 

fund was established.  The new fund was the aforementioned TEMB Group 

Pension Fund, established with effect from 1 March 1989, and which did not restrict 

membership on racial grounds.  As stated, the complainant became a member of 

the fund on the effective date.   

 

7. In relation to the Braitex Pension Fund, rule amendments were passed to limit the 

effects of racial discrimination.  Although the definition of an employee essentially 

remained the same, the eligibility criteria in rule 2.1 were amended to close the fund 

and thus eliminate racial discrimination on a prospective basis.  At the same time 

the amended rule acknowledges the previously vested rights which had been 

obtained on a racially discriminatory basis.  Rule 2.1 reads: 

 
An employee who was a member of the fund on the fixed date will remain a member of the 

fund.  No employee who becomes an employee on or after the fixed date qualifies for 

membership of the fund. 
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The fixed date is defined in the definition section of the rules to mean 1 January 

1989. 

 

8. After the fixed date all employees became members of the non-racial fund, but all 

existing European and Asian employees retained their past service in the Braitex 

Pension Fund.  The current membership of the old fund is 4 Asian and 3 European 

members all with more than 18 years service.  One assumes that once the benefits 

have been met the fund will be wound up and its racist past finally relegated to the 

dustbin of history. 

 

9. In short, the 1989 amendments were a laudable attempt by the employer and funds 

to redress past discriminatory practices while recognising the rights vested in 

existing members. 

 

10. Be that as it may, the complainant feels justifiably aggrieved at the fact that he was 

excluded from membership of the pension fund for a period of 9 years of 

employment.   

 

11. The question for determination is whether I can afford him any relief in this regard. 

 

12. The first difficulty in the way of granting relief is section 30I of the Pension Funds 

Act of 1956.  Section 30I reads: 

 

(1) The Adjudicator shall not investigate a complaint if the act or 

omission to which it relates occurred more than three years before 

the date on which the complaint is received by him or her in writing. 

 

(2) If the complainant was unaware of the occurrence of the act or 

omission contemplated in subsection (1), the period of three years 

shall commence on the date on which the complainant became 
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aware or ought reasonably to have become aware of such 

occurrence, whichever occurs first. 

 

(3) The Adjudicator may on good cause shown or of his or her own 

motion 

 

(a) either before or after expiry of any period prescribed by this 

Chapter, extend such period; 

(b) condone non-compliance with any time limit prescribed by this 

Chapter. 

 

13. Before I can investigate the complaint of discrimination for the period 1981 until 

1989 there shall have to be good cause for me to extend the time period in section 

30I(1). 

 

14. The first point to note in this regard is that the complainant could possibly have 

remedied his exclusion from the fund by an application to the Industrial Court under 

the unfair labour practice jurisdiction established by the Labour Relations Act of 

1956.  Yet he failed to do so.  He had a remedy which he failed to utilize.  However, 

in his complaint he states that he first realised he was denied access on the basis 

of race when he was retrenched in 1998.  This seems somewhat improbable.   

 

15. If the complainant was indeed unaware of the discrimination and could not be 

expected reasonably to have been aware of the discrimination prior to his 

retrenchment, there are still other obstacles in the way of granting him relief.  

Firstly, my office does not have jurisdiction to enforce the unfair labour practice 

remedy enacted under the Labour Relations Act, the source of my jurisdiction to 

grant relief against discrimination is either the Pension Funds Act, the Constitution 

or the common law.  It is at least doubtful that these instruments empower me to 

remedy racial discrimination which existed prior to 1994 when the constitutional 
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proscription of discrimination was enacted.  Even were I so empowered, I would  be 

further constrained in the relief I could grant.  Financial and actuarial considerations 

normally will oblige me to grant relief against discrimination on a prospective basis. 

 This was the approach followed by the European Court of Justice in Barber v 

Guardian Royal Exchange Assurance Group [1990] IRLR 240 and by our own 

Labour Court in Leonard Dingler Employee Representative Council & Others v 

Leonard Dingler (Pty) Ltd & Others [1998] 19 ILJ 858. 

 

16. However, the main reason for dismissing the complaint is that it has limited 

prospects of success on the merits, because the complainant has not been 

disadvantaged by any discrimination.  While it is discriminatory to have excluded 

the complainant from membership of the fund on grounds of being a person who 

was neither European nor Asian, had he been a member of the fund he would in 

any event not have been entitled to a benefit. The Braitex Pension Fund is a non-

contributory fund and the rules of the fund do not make provision for the payment of 

benefits to members who leave employment under circumstances such as those 

applicable to the complainant.  The original objects clause was rule 4 and it 

provided that the object of the fund was to provide benefits for employees or former 

employees of the employer upon their retirement on account of age or ill health, or 

for the dependants of employees or former employees upon the death of such 

employees or former employees.  Rule 1.2 of the amended rules defines the 

objects of the fund to provide the benefits described in the rules. Under the 

amended rules, it is clear that the only benefits provided are those payable on 

retirement on account of age or ill health or upon death.  The rules have never 

provided for a withdrawal benefit on the termination of employment. 

 

17. In short, were I to order the fund to admit the complainant to membership for the 

period 1981 to 1989 and to fund the liability, such an order would not benefit the 

complainant and redress his legitimate grievance because it would be of no 
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practical benefit to him on account of his lack of entitlement to a withdrawal benefit 

on retrenchment.   

 

18. In some quarters it has been argued that the failure of a pension fund to provide in 

its rules for a withdrawal benefit of itself constitutes an unfair labour practice.  I 

have my doubts about whether this is correct.  It may be an unfair labour practice to 

refuse to negotiate with a workforce about the introduction of withdrawal benefits in 

the fund=s rules, but I doubt whether in the ordinary course any court would be 

prepared to award withdrawal benefits where no existing rule grants such a right. 

Such an order would impose an unforeseen liability on the employer and in effect 

would be setting wage levels.  These are matters for collective bargaining or 

legislation which are different to the issues concerning the provision of 

discriminatory benefits. 

 

19. In conclusion, the eligibility criteria in the Braitex Pension Fund are indeed 

discriminatory and are reflective of a social ethos no longer prevalent in South 

Africa.  There can be no question that the definition of an “employee” in the rules is 

objectively invalid on constitutional grounds.  Such rules are a distasteful reminder 

of our history.  But, for the reasons explained, I can offer no appropriate relief in this 

instance. 

 

20. Even if this tribunal did have the jurisdiction and power to redress the past 

discrimination, the complainant would not be entitled to any monetary 

compensation for any financial prejudice because he would not have been entitled 

to a withdrawal benefit in terms of the rules.   

 

21. The company has positively redressed the situation with effect from 1989 by 

introducing a new non-racial pension fund in which the eligibility criteria are defined 

without reference to race and in respect of which withdrawing employees are 
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entitled to withdrawal benefits.   

 

22. For the aforegoing reasons the complaint is dismissed. 

 

Dated at CAPE TOWN this 2nd day of November 1999. 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 


	John Murphy

